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VEMORANDUM AND ORDER

Now before the Court is a dispute over the sale of the
Roosevelt apartnent building, |located at 2101 16th Street, N.W in
the District of Colunbia. As there is essential agreenent on the
factual issues, the parties have each noved for summary judgnent.
After a full consideration of the parties’ argunents, and for the
followi ng reasons, the Court GRANTS the plaintiffs’ notion for
sunmary judgnment and DENI ES t hat defendant’s notion for summary

j udgnent .



BACKGROUND

The Roosevelt apartnment building is currently owned by the
District of Colunbia Financial Responsibility and Managenment
Assi stance Authority (comonly referred to as the "Control Board”).
The Control Board obtained title to the property in July 1999, when
the District of Colunbia transferred its ownership via a quitclaim
deed in exchange for $3.1 million.?

On May 19, 2000, the Control Board contracted with P & G
L.L.C. (a co-plaintiff in this case) to sell the building for $10.1
mllion. The contract provided that the Roosevelt Tenant Associ ation
(the “Association”) would first be given the option of purchasing the
bui I ding under identical ternms. |If the Association was unable to
match the terns, or declined to do so, P & G would have the right to
purchase the buil ding.

On May 22, 2000, the Association received the ternms under which
they could purchase the building. Just over two weeks later, on June
6, 2000, the Association infornmed the Control Board that it could
pl edge, as of that day, “$503,750.00 in |oan conm tnments of
i medi ately available funds.” Plaintiff’s Brief at 5. Needless to
say, the Control Board did not consider this to be an offer on

“Identical terns.”

L The inmpetus for the transfer was the District of
Col unmbi a’ s energency need for funds in order to rescue the
financially failing Geater Southeast Regional Hospital.
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The Control Board then sought to consummte the sale to P & G
At the sanme tinme, the Association asserted that the Control Board was
violating the D.C. Housing Act by not permtting it a greater
opportunity to purchase the building.? As the Control Board
proceeded to settlenment, it became clear that the Association’s claim
was preventing P & Gfromobtaining title insurance necessary for
settl enment.

Finding its sale to P & G stalled, the Control Board filed suit
in this Court. The Control Board asserts that it has conplied with
all laws and regul ations applicable to it, and asks the Court to
decl are that the D.C. Housing Act presents no |egal inpedinent to the
conveyance of the Roosevelt apartnment building. The Association
di sagrees, and argues in its notion for summary judgnent that the
D.C. Housing Act justifies its position.

The Court will now consider this dispute.

ANALYSI S
As a prelimnary note, the Court notes jurisdiction under D.C

Code 8§ 47-391.5(a) because the instant matter arises, “in whole or

2 The parties do not explain with specificity how the
application of the D.C. Housing Act would expand the defendant’s
opportunity to purchase the building. As a general matter, the Act
provi des tenants with various rights during the sale of an apartnent
building. One of these rights is the first right of refusal, which
presumably woul d assi st the defendant in its effort to purchase the
buil ding. See D.C. Code 45-1631 et seq.
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part,” out of the D.C. Housing Act.

St andard of Review

Both sides in this case nove for sunmmary judgnent. Federal
Rule of Civil Procedure 56(c) provides that a district court shal
grant summary judgnent "if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is (1) no genuine issue as to any
mat erial fact and that (2) the noving party is entitled to judgment
as a matter of law." See Fed. R Civ. P. 56(c); Anderson v. Liberty
Lobby, Inc., 477 U. S. 242, 248 (1986); Di anond v. Atwood, 43 F.3d
1538, 1540 (D.C.Cir.1995). The is no dispute of any material fact in
this case. Thus, the Court nust now determ ne which party is

entitled to judgnent as a matter of |aw.

1. The Applicability of the D.C. Housing Act to the
Control Board

An exam nation of the statute creating the Control Board
reveals that the Control Board is not subject to the D.C. Housing
Act .

The Control Board was created by an act of Congress entitled
the District of Colunbia Fiscal Responsibility and Managenent

Assi stance Act of 1995, D.C. Code 8§ 47-391.8(a) (“FRMAA’). Section



108(a) of the FRMAA identifies the District of Columbia |aws which

apply to the Control Board:

The following |aws of the District of Colunbia (as in effect on

April 17, 1995) shall apply to the nenbers and activities of

the [Control Board]:

1) § 1-1504 [the | ocal open neetings |aw
2) 88 1-1521 through 1-1526 [the |ocal FO A]; and
3) 8 1-1461 [the local ethics act].

D.C. Code § 47-391.8(a).

Enpl oyi ng standard nethods of statutory interpretation, the
Court finds that the D.C. Housing Act does not apply to the Control
Board. One of the nost firmy established canons of interpretation
i's expressio unius est exclusio alterios, that is, the expression of
one is the exclusion of the other. As far back as 1803, Chi ef
Justice Marshall recognized that “[a]ffirmati ve words are often, in
their operation, negative of other objects than those affirnmed.”

Mar bury v. Madison, 5 U S. (1 Cranch) 87, 109 (1803). See also Gonez
v. United States, 490 U S. 858, 871-72 (1989) (recognizing that
“legislative affirmative description' inplies denial of the

non- descri bed powers") Tennessee Valley Authority v. Hill, 437
U.S. 153, 188 (1978); National Railroad Passenger Corp. v. National
Assoc. of R R Passengers, 414 U. S. 453, 458 (1974). Thus, in the
case at hand, the affirmative statenent that certain | aws “shal

apply” to the Control Board necessarily inplies that |aws not

referenced shall not apply.



Of course, a canon of interpretation should not be invoked if
it would cause absurd results or be contrary to the clear intent of
Congress. See, e.g., Public Citizen v. Departnent of Justice, 491
U S. 440, 454 (1989) (recognizing that courts can | ook beyond
statutory | anguage when the plain nmeaning would "conpel an odd
result"). But the result here, which is to create an efficient
adm ni strative body unfettered by certain regulatory dictates, is
nei ther absurd nor contrary to any clear intent that m ght exist.
| ndeed, if this Court were to be so bold as to divine a congressional
intent in this case, it would be that Congress did not intend the
Control Board to be subject to the Housing Act. See MNary v.
Hai ti an Refugee Center, Inc., 498 U S. 479, 496 ("It is presumable
t hat Congress |egislates with know edge of our basic rules of
statutory construction.").

The Court’s interpretation of the Act is al so supported by
precedent. In 1997, Judge Robertson of this Court considered whether
the D.C. Human Ri ghts Act applied to the Control Board. See Brewer
v. D.C. Financial Responsibility and Manag., 953 F. Supp. 406 (D.D.C
1997). As Judge Robertson laconicly put it, “only three provisions
of D.C. | aw have been made applicable to the Financial Control Board
by Section 108(a)(3) . . . and the D.C. Human Rights Act is not one
of them” 1d. at 408. The defendant has failed to cite any case to

the contrary.



Wth the proper interpretation of the Act established, the

Court will now consider various alternative argunments offered by the

def endant .

I11. The Defendant’s Alternate Argunents

In addition to its interpretation argunent, the defendant nakes
four argunents: (1) the transfer of the property fromthe District of
Colunmbia to the Control Board violated the D.C. Housing Act, (2) the
District of Colunbia is estopped from arguing that the Housing Act
does not apply to it, (3) the Control Board inproperly received the
property because it was not by “gift, bequest, or devise,” and (4)
the Control Board is only authorized to dispose of school facilities.

A. The Unl awful Transfer Argunent

The defendant argues that the Control Board s ownership of the
Roosevelt building was effectuated in violation of the D.C Housing
Act. More specifically, the defendant argues that D.C. Governnment
vi ol ated the Housing Act by not offering the building to the
def endant prior to selling it to the Control Board. The defendant’s
argunment i s unpersuasive.

To begin with, the Housing Act applies to “owner[s]” of tenant
buil dings. See D.C. Code 8§ 45-1637. According to section 45-1503,
entitled “Definitions,” an “owner” is “an individual, corporation,

associ ation, joint venture, business entity and its representative



agents who hold title to the housing acconmodati on unit or
cooperative share.” D.C. Code 45-1603(14). Conspicuously absent
fromthis list is any nmention of the D.C. Governnent or its attendant
subunits. Relying on the expressio unius canon invoked above, it is
thus a fair presunption that the Housing Act does not apply to the
D. C. Governnent.

Of course, it mght be argued that the D.C. Governnent is
covered by the Housing Act because the Governnment often acts as a
“corporation” or “business entity.” But this would be an
unreasonabl e interpretation. The nere fact that the D.C. Governnent,
inits nultifaceted role as nanager of the District, acts as a
busi ness entity in some respects does not alter the fact that the
District is, at its heart, a government. It is quite illogical to
think that the D.C. Governnent intended itself to be covered under
t he Housing Act by obliquely referring to itself as a “coporation” or
“busi ness entity.”

Buttressing this interpretation of section 45-1603(14) is the
| ong-standi ng presunption that statutes enacted by a | egislature do

not apply to the legislature itself.® The United States Suprene

s The Court notes that this principle may not apply with
full force in the District of Colunbia, where statutes are passed by
both the D.C. Council and Congress. |In any event, the statute in

this case, the D.C. Housing Act, was passed by the D.C. Council and
signed into |l aw by the Mayor. See D.C. Code Annotated 8§ 45-1601 et
seq. (noting legislative history). Thus, at least in this instance,
the presunption that a statute does not bind the body that passed it
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Court enunciated this principle in United States v. Wttek, 337 U S.
346 (1949), a case strikingly simlar to the instant case. At issue
in Wttek was whet her an emergency rent control |aw passed by
Congress for the District of Colunbia applied to the federal
governnment in its capacity as |andlord. The Court concluded that the
| aw did not bind the federal governnent, stating that “[a] general
statute inposing restrictions does not inpose them upon the
Governnment itself without a clear expression or inplication to that
effect.” 1d. at 358-59 (citing nunerous cases for support). See
al so Hancock v. Train, 474 U.S. 167, 179 (1974) (noting that the rule
is an “old and well-known rule”). In this case, there is no “clear
expression or inplication” in the Housing Act that suggests that it
was to cover the D.C. Governnent. Thus, the District’s transfer to
t he Control Board was not unl awful .

B. The Estoppel Argument

The defendant argues that the District is estopped from arguing
t hat the Housing Act does not apply to it, because the District
admtted as nmuch in a 1997 letter to the defendant. In 1997, the
District, which then owned the building, offered to sell the building
to the defendant. 1In the offer letter, the District stated that “if
[the District has] not sold this accommpdation within three hundred

sixty (360) days fromthe date of this Ofer of Sale, and [the

woul d apply to this case.



District still desires] to sell the accommodation at that tine [the
District] must conply anew with the provisions of the [D.C. Housing]
Act.” Brief for Defendant at 15.

This is quite a peculiar argunment. The District, of course, is
not a party to this case. Thus, it can hardly be said that the
District should be “estopped” from argui ng anything. Wat the
def endant seens to be arguing-if the Court may take the liberty to so
infer—is that the Housing Act applies to the District because the
District’s 1997 letter ampunted to some sort of official
interpretation of the Housing Act, an interpretation that the Act
applies to it. This argunent, which is without a citation to a case
or statute, is nmuch too attenuated to succeed.

First of all, there is no body of |aw which holds that the D.C
Government nust adhere ad infinitumto a so-called interpretation of
a D.C. statute. While the field of federal adm nistrative |aw does
have a wel | -devel oped body of lawin this area, there is no
applicable analog in this case. Further, it is far fromclear that
the 1997 letter ampunts to sonme sort of “official interpretation.”
The letter did not purport to be anything nore than an offer of sale,
and it is nonsensical to elevate a single statenent from 1997--one
made in a contractual setting no less--to that of law. The
def endant’ s argunent in this respect borders on the fanciful and nust

be deni ed.
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C. The “G ft, Bequest, or Devise” Argunent

The defendant argues that the Control Board may not sell the
property to the plaintiff because it obtained the property in an
unl awful way, that is, not as a “gift, bequest, or devise.” FRMAA §
103(d). In making this argunent the defendant is referring to
Section 103(d) of FRMAA which enmpowers the Control Board to “accept,
use, and di spose of gifts, bequests, or devises of services or
property, both real and personal . . .7 Id.

The defendant seens to be nmaking a rough hewn version of the
expressi o unius argunment expl ai ned above. The argunment would seemto
go that, since the D.C. Code explicitly provides for the Control
Board’s acquisition of property in certain ways, it neant to disall ow
the acquisition of property in ways not nmentioned, in this case
t hr ough purchase.

VWil e the expressio unius principle is, as the Court recognized
above, an al nost universally accepted principle, it also has its
l[imts. One of those |imts, which the Court also recognized, is
t hat expressi o unius should not be applied if it would create absurd
results. See Public Citizen v. Departnent of Justice, 491 U.S. 440,
454 (1989). This is such a case. Under the defendant’s readi ng of
the Control Board s rights, the Control Board has no authority to buy
pens and pencils for its offices, no authority to | ease office space,

and no authority to hire a lawer to advise it on legal issues. This
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interpretation is a clear cut case of “absurd results.”

Rat her than operating as a gl obal provision on the Control
Board’s acquisition of property, Section 103(d) is much nore likely a
section intended to specifically sanction the Control Board s receipt
of property through gift or simlar neans. Thus, the defendant’s
interpretation is unreasonable, and the Control Board properly owns
t he buil di ng.

D. The “School Facility” Argunent

The defendant argues that the Control Board cannot sell the
property to P & G because the Control Board only has the authority to
di spose of real estate which is a “school facility.” D.C. Code 47-
392.25. The argunment deserves little nore reply than the single
par agraph the defendant committed to it in its brief.

Section 47-392.25, which is titled “Disposition of certain
school property,” prescribes the method for the Control Board to
di spose of school properties. The section does not purport-- through
its title or content--to be a gl obal explanation of how the Control
Board is to dispose of property. The absurdity of the defendant’s
interpretation is revealed by reading this provision next to Section
103(d) of FRMAA, expl ained above. Under the Section 103(d), the
Control Board is enpowered to receive gifts of all sorts of property,
both real and personal. But under the defendant’s reading of section

47-392. 25, the Control Board cannot dispose of any of it; it nust
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amass a great kingdom of |and forever and ever.

Little nmore needs be said. The defendant’s interpretation of

this section is absurd to the extrene.

CONCLUSI ON

The Court is not oblivious to the drama in front of it. The
def endant’ s nmenbers clearly wish to retain--and return to--the
bui I ding that was once their honme. But the Court nust adhere to the
clear law, which, in this case, prevents the defendant from
interfering with the sale. Thus, for all of the foregoing reasons,
it is hereby

ORDERED t hat the plaintiffs’ nmotion for summry judgnent is
GRANTED; further, it is

ORDERED t hat the defendant’s notion for summary judgnent is
DENI ED

A declaratory judgnment consistent with this opinion will issue

this date.

Dat e:

ROYCE C. LAMBERTH
UNI TED STATES DI STRI CT JUDGE
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